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THE RELIEF OF FEDERAL COURTS AND 
THE PAY OF FEDERAL JUDGES. 





The congestion which exists in many of 
the courts of the United States, has prompt- 
ed Attorney-General Daugherty to recom- 
mend to the President and to Congress, the 
adoption of a law creating eighteen Federal 
judges-at-large, two for each judicial cir- 
They are to have all of the powers 
of district judges, except the appointment 
of clerks and other officers. (The resident 
judges will continue to exercise that au- 
thority. ) 
but the provision of the new bill is that 
when they die or resign, no successors are 


They are to be appointed for life, 


to be appointed, unless Congress shall so 
declare. These judges-at-large, are to be 
assigned by the senior circuit judge of the 
circuit, to any district in the circuit, where 
their services are needed, and by the Chief 
Justice to any district in any other circuit. 
The bill also provides for an annual meet- 
ing of the Chief Justice and the Senior 
Circuit Judges from the nine circuits, who 
with the Attorney-General shall consider 
the condition of business in the respective 
districts, with a view to massing the entire 
judicial force of the United States in those 
districts where business requires relief. This 
is but a part of the plan for the reorganiza- 
tion of the judicial system of the United 
States. A lawyers’ committee consisting of 
one chairman from each State and one or 
more members from each congressional 
district has been actively engaged for some 
lime in urging the necessity of the passage 
of a bill in Congress to relieve the present 
condition. 

There can be no doubt that the adoption 
of the Eighteenth Amendment and the pas- 
sage of the Volstead law has greatly added 
fo the burden resting upon the Federal 
courts. There is a natural increase in civil 
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business due to the growth of population, 
the ending of the war, and the development 
of the country, which will prevent any 
marked decrease in court business unless 
some form of relief is promptly provided. 
lf the Federal courts could be relieved of 
the necessity of trying the unimportant 
cases under the Volstead law, it is believed 
that the congestion of criminal 
would soon be overcome. 


business 
Too much time 
of the district judges is consumed in the 
trial of prohibition cases. 
Amendment was designed to prohibit the 
manufacture, sale and transportation of 
liquors. ‘The Volstead law is far 
sweeping in its terms and covers practically 
The result is that thou- 
sands of cases which would be tried in the 
State tribunals—but for the provisions of 
the Volstead law—are brought into the Fed- 
eral courts, taking up the time of the courts 
which should be devoted to business of 
greater importance to the people. It has 
heen suggested that the Volstead Act could 
be amended so as to restrict prosecutions 
under it in the Federal courts to the class 
of cases covered by the Eighteenth Amend- 
ment only, and it is thought that the con- 
gestion of business would thereby be ma- 


The Eighteenth 


more 


every liquor case. 





terially relieved. 

Investigation of the alarming situation 
in the Federal courts reveals that on June 
30th, 1921, there were 141,000 cases pend- 
ing, as compared with 118,744 cases at the 
end of the previous fiscal year. This con- 
dition is not entirely the result of the pas- 
sage of the prohibition laws, but they have 
to a greater extent than any other, impeded 
the ordinary progress of other business in 
the courts. 

Another important feature of the move- 
ment to improve the administration of jus- 
tice in the Federal courts, deals with the 
pay of the judges who find it impossible to 
live comfortably, and in keeping with the 
dignity of the office, on the salary now re- 
ceived. The Chief Justice of the United 
States, who holds the highest judicial office 
in the world, receives $15,000 a vear. The 
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highest judicial officer in England receives 
$50,000 a year, plus allowances and a state- 
ly official residence in the Palace of West- 
minster. Associate Justices of the United 
States Supreme Court receive $14,500 a 
year. Circuit Judges $8,500 and District 
Judges, regardless of location, $7,500. The 
judge of a trial court in England, receives 
$25,000, holds office for life and receives a 
pension of two-thirds of his salary when 
retired on account of age or disability. A 
Justice of the Peace in New York receives 
$10,000 a year and a trial judge sitting in 
New York City, receives $17,500, or two 
and a third times as much as the Federal 
judge of the same district. 

America, the richest country on earth, 
prides herself on her record for justice and 
fairness. England, overwhelmingly in debt 
as a result of the great world war, still 
finds a sane public policy demands fair and 
just compensation to her judiciary, and 
pays her judges many times the amount 
which we pay. The American bar should 
give prompt, serious, thoughtful consider- 
ation to the importance of urging Congress 
to remedy this condition. 

Max ISsAAc. 








NOTES OF IMPORTANT DECISIONS 





THE OBLIGATION AND ELIGIBILITY OF 
WOMEN TO SERVE AS JURORS UNDER 
THE NINETEENTH AMENDMENT.—The Su- 
preme Court of Massachusetts has just replied 
to two questions propounded by the legislature 
of that state, the answers to which will be in- 
teresting to lawyers in every state. Opinion 
of Justices 130 N. E. 685. The two questions 
propounded are these, namely: 

1. Under the Constitution and laws of 
Massachusetts and the Constitution of the 
United States are women liable to jury duty? 

2. If the first question is answered in the 
negative, has the General Court of Massachu- 
setts constitutional power to enact legislation 
so that women may be made liable to jury 
duty? 

The court answered the first question in the 
negative and the second in the affirmative. 

In regard to the first question the Court said: 








“The words of G. L., chap. 234, sec. 1, to the 
effect that ‘a person qualified to vote for repre. 
sentatives to the General Court shall be liable 
to serve as a juror,’ are broad enough as matter 
of mere verbal analysis, in connection- with G, 
L., chap. 51, see. 1, conferring such right to vote 
upon women, to include women as well as men. 
Those words, however, like the words of every 
statute, are not to be interpreted in their sim- 
ple literal meaning, but in connection with the 
history of the times.and the entire system of 
which the statute in question forms a ‘part, in 
the light of the constitution, of the common law 
and of previous legislation upon the same sub 
ject. The provisions of law prescribing the 
qualifications of those subject to jury service 
have been in almost the same essential words 
since the adoption of the constitution. No sound 
ground for the contention that women could be 
jurors existed until after the adoption of the 
Nineteenth Amendment to the Federal Consti- 


tution. It cannot be thought that the General . 


Court, by re-enacting in G. L., chap. 254, see. 1, 
the description of those liable to be drawn as 
jurors, in words previously used and without 
change, intended to include women.” 

The second question gave the court more 
difficulty than did the first because of many 
,declarations in previous decisions of the Court 
that the “trial by jury” preserved by the State 
Constitution meant a trial by “twelve good 
men and true,” and especially the declaration 
of Gray J. in Robinson’s Case (131 Mass. 376, 
41 Am. Rep. 239), that women could not form 
a part of a common law jury or “take any part 
in the administration of justice either as 
judges or jurors with the single exception of 
a jury of matrons upon a suggestion of preg- 
nancy.” In holding that women are eligible 
under the Nineteenth Amendment to serve as 
jurors if the legislature so provided the Court 
said: 


“It is a constituent element of the trial by 
jury preserved by the constitution that jurors 
be selected from the body of the electorate. The 
enlargement of the body of the electorate, be 
fore the adoption of the Nineteenth Amend- 
ment, so as to include substantially universal 
manhood suffrage, has not been treated as vio- 
lating the constitutional features of trial by 
jury. That has been the interpretation of prac- 
tical administration in the courts and the course 
of statutory enactments. When the suffrage 
has been extended by amendments to the con- 
stitution there has followed a like enlargement 
of the class of citizens liable to jury service. It 
is common knowledge that many men have 
served as jurors not possessing the qualifica- 
tions of electors under the Constitution of 1780. 
In other respects qualifications of jurors re 
quired by common law in 1780 have been mod- 
ified (see Commonwealth v. Wong Chung, 186 
Mass., 231, 71 N. E. 292, 1 Ann. Cas. 193.) 

“No reason based on the constitution is per: 
ceived why women, when they become qualifi 
to vote under the Nineteenth Amendment to 
the Federal Constitution, should not also be 


eligible to jury service, if the General Court 
so determines.” 
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THE COMMON LAW.* 

The Common Law is like a rich seam 
oi precious metal lying deep below the sur- 
face of the life of Britain, and this rich 
seam outcrops again in the North Amer- 
ican Continert, and has there been worked 
and assayed and refined and applied by dil- 
igent and skillful toilers in nearly every 
province of Canada and nearly every state 
of the Union, for the progress and devel- 
opment of mankind. It has overcome dis- 
tance and withstood the assaults oi time. 
I do not forget that in the early days of 
the American Republic there was a move- 
ment to repudiate the Common Law on th: 
ground that it came from England. It 
would be as reasonable for Americans to 
repudiate the game of golf because it comes 
trom Scotland; instead of which the au- 
thors of your independence lost no time in 
making a tee-shot into Boston harbor, and 
naming one of your early battlefields Bun- 
ker Hill. And, indeed, the Common Law, 
as you and I understand it, is not some 
British institution which has been imposed 
or foisted upon Americans, it is the com- 
mon possession of both countries, which 
has been preserved and developed by the 
energies and the intelligence of each; and 
certainly no nation owes more to its lawyers 
than does this great Republic. When the 
French Revolutionists killed the famous 
scientist Laveisier they shouted, “The Re- 
public has no need of chemists,” but the 
founders of the American Republic made 
no such mistake about lawyers. Of the 56 
signatories to your Declaration of Inde- 
pendence no less than 25 were lawyers; 
while of the 55 members of the Federal 
Constitutional Convention 31 were lawyers. 
It will be true, I think, to say that in these 
great acts of constructive statesmanship, 
lawyers played as large a part in America 
in the Eighteenth Century as they had done 
in England in the Seventeenth. And now 
that the light of history shines high in the 


*Address by Sir John Simon of London, before 
the American Bar Association, August 31, 1921. 
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neavens and has dispelled the mists of prej- 
udice and passion, lei us admit that in both 
cases it was the devotion of lawyers to con- 
stitutional liberty which laid broad and 
deep the foundations of the two govern- 
ments. 


We must not forget that ths Common 
Law at the end of the Eighteenth Century 
was as yet undeveloped in many of its mod- 
ern applications. Save for the luminous 
and comprehensive ‘Treatise of William 
Blackstone there was hardly a law book 
which could be described as attractive read- 
ing. Coke on Littleton I have always re- 
garded as a repulsive authority, and the 
Eighteenth Century Digests were presum- 
ably so called because their contents were 
quite indigestible. Coke, indeed, claimed 
that the Common Law was “the perfection 
of reason;” but a system which punished 
witchcraft by fearful penalties; which as- 
certained whether a man was mute by mal- 
ice or by visitation of God, by piling weights 
upon his body heavier than he could bear 
to see whether he would cry out, and which 
chiefly concerned itself with the incidents 
of feudal tenures and the niceties of written 
pleadings, may well have seemed unsuited 
to the needs of the vigorous and progress- 
ive Republic of America. All honor, then, 
to the lawyers of this Nation who realized 
that there was precious gold hidden be- 
neath this dross and who extracted from 
the ancient Common Law so many of those 
modern applications which have made it the 
basis of the jurisprudence of the English 
speaking world. 

It is instructive and interesting to ob- 
serve how far during the last 150 years 
lawyers in the two countries, building in- 
dependently upon the same foundation of 
the common law have erected a correspond- 
ing structure. The world in which the 
common law had its roots, knew nothing 
of modern methods of transportation or 
communication, and it remained to be seen 
whether the ramifications of banking and 
insurance and every form of business could 





ibe served by new applications of ancient 








258 


CENTRAL LAW JOURNAL 





No. 1§ 








principles. It is a wonderful proof of the 
truly scientific character of law that alike 
in the old world and in the new, judges 
and lawyers trained in the schoo! 
should have the same solution for the same 
difficulties. The works of Joseph Sterey 
who, knowing the bearings of every case, 
navigated from headland to headland, and 
the judgment of John Marshall who was 
like a mariner with a compass by which 
he could find his way across uncharted 
seas so as to proceed straight across to 
the desired and destined haven, may almost 
be said to be “familiar as household words” 
to a trained English lawyer. It is one of 
my earliest recollections of the practice of 
the law how the English Court of Appeals 
was convinced by reference to a chapter 
in Mr. Justice Holmes’ profound and mas- 
terly analysis of the Common Law, that a 
previous decision of the English High 
Court was wrong, and that the true prin- 
ciple was to be found expounded in his lu- 
minous treatise. And, just before I left 
England, I was arguing before the House 
of Lords the question whether, what we 
call “bonus shares,” and you call “stock 
dividends,” were liable to income tax, and 
I had the satisfaction both of winning my 
case and of establishing the true principle 
of law largely by means of citing a recent 
judgment of Mr. Justice Pitney in the Su- 
preme Court of the United States. 

Equally remarkable is the development 
in the two countries, side by side, of that 
branch of the law which deals with personal 
rights.. An interesting book might be writ- 
ten by an English lawyer and an American 
lawyer, jointly, comparing and contrasting 
provisions for securing the rights of mar- 
ried women, for protecting children, for 
enabling the insolvent debtor, who has done 
his best but is overwhelmed by misfortune, 
to make a fresh start instead of languish- 
ing in a debtor’s prison, for admitting par- 
ties in civil and criminal cases as witnesses 
in their own behalf, and for removing dis- 
abilities of sex. We have at length fol- 
lowed the American lead in throwing open 


same 





the profession of the law to women, and the 
first woman barrister will shortly be called 
at the Inns of Court. But if I may judge 
from the aspect of this audience, it would 
appear that women lawyers, like others of 
the sex, having received acknowledgement 
of their rights, are not always concerned to 
take full advantage of them. 

I think it will be found, if a comparison 
were made, that main differences between 
the ‘private law of England and America 
are more in the region of practice and pro- 
cedure than in the realm of substantive 
rights. Nearly fifty years ago we swept 
away the distinction between law and equi- 
ty, and it may fairly be said that the exist- 
ing system in England is one which does 
not deprive a man of his rights because 
he has come to the wrong court. The old 
system of pleading has been abolished, with 
the result that more simplicity has been in- 
troduced into the preliminaries of _ trial, 
though with a sacrifice of precision which 
many of the best English lawyers realize 
to be a misfortune. So far as England is 
concerned, the challenge of a juryman is 
practically unknown, and we have not found 
it necessary to inquire into the antecedent 
knowledge of the jury, but have thought 
it sufficient to rely upon their sense of re- 
sponsibility as citizens. The use of juries, 
however, has much decreased of late, and 
though for my part I think twelve jurymen 
much the best tribunal to give a competent 
decision on insoluble problems, such as the 
amount of damages which should be given 
for a broken leg, or rendered to a lady who 
has lost her husband in a railway accident, 
and married again, there is an undoubted 
tendency in the old country to dispense 
with their assistance in cases which former- 
ly would have required it. But I think the 
main claim which an English lawyer would 
seek to make in favor of his own procedure 
is on the score of speedy trial. Justice de- 
layed is justice denied, and though our cit- 
cuit system sometimes leaves an accused 
person in custody for as much as two of 
three months before his case is heard, the 
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trial itself is carried through without other 
delays, the opportunities for appeal are cir- 
cumscribed, we have abolished much of the 
technicality which formerly offered a way 
of escape for the guilty, and the carrying 
out of the sentence promptly follows con- 
viction. In civil cases great efforts have 
been made to avoid delay and it is possible 
in our commercial courts to have a case 
tried within a few weeks or at most a few 
months of the issue of the writ. 

3ut these differences are all differences 
of detail in which each country may have 
something to teach and something to learn. 
The great fact is, that English law and 
American law, derived from the same ori- 
gin, are pursuing the same goal, and in our 
intercourse with one another we are realiz- 
ing more completely the solidarity of the 
friendship of the English-speaking world. 

What are the unseen but unshakable 
foundations upon which Anglo-American 
friendship rests? It is a friendship the 
peaceful continuance of which over a full 
century of time we were preparing to cel- 
ebrate in that year of destiny 1914. It is 
a friendship which since that date has been 
cemented and consecrated in the valley of 
the shadow of death; by heroic suffering 
and triumphant effort in a common cause. 
In Flanders and in France British and 
American dust lies mingled. Both nations 
share, in the immortal words of Abraham 
Lincoln, in the solemn pride that is theirs 
to have laid so costly a sacrifice upon the 
altar of freedom. These young lives, so 
boldly offered, and so bravely surrendered, 
are at once a token and a pledge. They 
are a token of that unity of spirit pervad- 
ing alike this young nation and the old land 
from whose loins she sprang, which no 
width of ocean could divide and no memory 
of ancient feud could destroy. And they 
are a pledge for the future of Anglo-Ameri- 
can friendship and thereby for the peace of 
the world. Love of Liberty, a joint Liter- 
ature, the same Language, and the Common 
Law—these are the four Evangelists of 
the Gospel of Anglo-American friendship ; 
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these are the Big Four who can best guar- 
antee that hands will be stretched across 
the sea and grasped in a common resolve 
to save those for whom this stupendous 
sacrifice was made from a renewal of strife. 
And among these influences which make for 
the reconciliation of mankind and the sav- 
ing of humanity from the unspeakable hor- 
rors of armed conflict, Law, in its highest 
and broadest sense, is one of the chief. It 
is the instrument of Justice; it is the hand- 
maid of Order; it is the guarantor of In- 
dividual Right; it is the arbiter of Dispute 
and the Reconciler of Difference; it is the 
Cement which binds together the fabric of 
human institution ; it is the standard which 
society erects to guide those that are tempt- 
ed to recall to the true path those who are 
led astray and to symbolize the fact that 
each one of us can not live for himself but 
must serve and work for the common good. 
Let us, then boldly proclaim our pride in 
this great profession; our resolve to bring 
no dishonor upon its escutcheon and our 
belief in the value of the contribution which 
it may make to the future advancement of 
the world. 
Str Joun Srmon. 








THE BRITISH COURTS — RECENT 
CASES OF IMPORTANCE. 


As our readers will be aware, the scarcity 
of housing consequent on the war has 
brought into play a series of special stat- 
utes designed to prevent ejectment of ten- 
ants, or raising of rents beyond certain 
limits. In Barton and Mitchell v. Fincham,? 
the tenant agreed in consideration of the 
payment of £20 to give notice and to go out 
of possession at Michaelmas, 1920. The 
money was paid, and Michaelmas came, but 
the tenant refused to go out. There was no 
evidence that the landlord was prejudiced 
by the receipt of notice to quit. The land- 
lord claimed possession. Sec. 5 of the Act 
provides that “No order or judgment for 


(1) 1514 L. T. J. 129. 
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the recovery of possession of any dwelling- 
house to which this Act applies, or for the 
ejectment of a tenant therefrom, shall be 
made or given” except in certain cases there- 
in mentioned. The above facts did not con- 
stitute any of the cases mentioned therein, 
and the Court of Appeal held that the sec- 
tion must. be strictly construed, and the 
landlord was therefore not entitled to pos- 
session. A point of some difficulty in the 
case was occasioned by sec. 15 (2), which 
provides that “Any person retaining pos- 
session as aforesaid shall not as a condition 
of giving up possession, ask or receive the 
payment of any sum, or the giving of any 
other consideration by any person other than 
the landlord. * * *” And it was argued for 
the landlord that the latter words indicated 
that the Legislature contemplated agree- 
ments between landlord and tenant for val- 
uable consideration in reference to the giv- 
ing up of possession. This contention found 
favor with Mr. Justice McCardie in the 
Divisional Court, but failed in the Court 
of Appeal, Lord Justice Bankes observing 
that it seemed obviously necessary to ex- 
clude a landlord who may be willing to 
pay something to a tenant for vacant pos- 
session from the penalty laid down by the 
sub-section, and that it was for this reason 
only that any reference was made to the 
landlord in that sub-section. 

The rights of a person who has initiated 


a play and suggested ideas to others who. 


have carried out and completed a work in 
which the suggestions have, up to a certain 
point, been embodied, in this case a musical 
drama, have been the subject of an inter- 
esting decision in the case of Tate v. Thom- 
as,” before Mr. Justice Eve. In that case 
an actor and producer of plays, who was not 
a party to the action, having conceived the 
name and some of the scenes of a musical 
play dealing with the war, had commis- 
sioned the three plaintiffs to write the words 
and music under an agreement which, in 
effect, gave him the stage-performing rights 
conditionally on his making payments to 


(2) 151 L. T. J. 94. 





the plaintiffs, as being the authors and com 
poser, of weekly royalties. Having ob 
tained this agreement and arranged for the 
production of the piece at tie Oxford Music 
Hall, he applied jor financial assistance t 
the defendant theatrical agency, and under 
various agreements znd mortgages the agen- 
cy became entitled to all his rights, whieh 
Ke assigned to them as being the beneficial 
owner of the copyright in the play. The 
play was produced on the stage and wasa 
success. Later the agency licensed him, a 
agent for the first defendant, to produce a 
film of the scenes, and the plaintiffs, on dis 
covering this, brought an action for infringe 
ment of their copyright. The main defens 
was that the person who had initiated the 
title, suggested situations, scenes, characters, 
and supplied certain lines in a play of this 
description, was as its sole author entitled 
to the copyright in it, or, if not, that the 
play was his collective joint work with the 
three who clothed his outline with words 
and music. Sole authorship being out of 
the question, the criterion enunciated by the 
Court of Appeal, reversing Mr. Justice Phil 
limore in Tate v. Fulbrook,* was applied, 
and it was held that the person who sup 
plies the “skeleton” of a play of this nature 
is not the individual entitled to the copy- 
right in the finished production, but he who 
clothes the skeleton with words and musie 
resuiting in a book that can be published 
The piaintifis, who had been described over 
and over again as the authors and composéf, 
in some instances at the request of the de 
fendant company, were under the Copy 
right Act 1911, prima facie entitled to the 
copyright, and the defendants had not re 
butted that presumption by producing evr 
dence that various “accessories” born of the 
fertile imagination of another were em 
bodied in the musical play as ultimately sem 
forth. 

A new conveyancing bill is before Parlia 
ment and one section of it dealing with the 
execution of deeds by corporations may be 
of practical interest to readers of the CEN- 


(3) 98 L. T. Rep. 706 (1908), 1 K. LB. 821. 
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trAL L.Aw JourNAL. Persons who deal with 
companies or corporations are affected with 
notice of their regulations, which usually 
consist of a memorandum and articles of 
association. ‘This being so, in the case of 
deeds executed by a company, it is a com- 
mon form of requisition that evidence must 
be furnished that the formalities prescribed 
for the affixing of the common seal to a 
deed have been complied with. The case 
of D’Arcy v. Tamar, Kit Hill and Calling- 
ton Railway Company* shows that, unless 
the requisite formalities have been com- 
plied with, a person dealing with the com- 
pany runs considerable risk. 
the court would be reluctant to allow a bona 
fide purchaser to be defeated by a slight 
irregularity, such as the omission of the 
secretary to attest the affixing of the seal 
where it had been affixed in the presence 
of two directors. And even if the deed 


Presumably 


were inoperative as a valid disposition of 
the legal estate, it migh: operate as an 
agreement (see Re Fireproof Doors, Lim- 
ited, Umney v. The Company.* There cer- 
tain debentures were sealed in the presence 
of one director and the secretary only, 
though the articles of association required 
the presence of two directors and the sec- 
retary, and it was held that even if the de- 
bentures were irregular, they were sufficient 
evidence of an agreement, so that equitable 
debentures were created (and see Bigger- 
staffe v. Rowatt’s Wharf, Limited.® If the 
new Law of Property Bill passes, the dif- 
ficulty will be overcome, as it contains a 
section to the effect that a corporation aggre- 
gate may execute a deed by having their 
seal affixed thereto in the presence of, and 
attested by, their clerk, secretary, or other 
permanent officer, or his deputy, and a mem- 
ber of the board of directors, or other gov- 
erning body of corporations ; and that where 
the seal of the corporation is affixed to a 
deed, then, if the requirements of that sec- 
tion appear to have been complied with, the 


(4) L. Rep. 2 Ex. 158. 
(5) 114 L. T. Rep. 994. 
(6) 74 L. T. Rep. 473 (1896); 2 Ch. 93. 





deed (if executed after the commencement 
of the Act) shall in favor of a purchaser 
been deemed to have been executed in the 
presence of the proper persons, and to have 
taken effect accordingly. 

The judgment of the Privy Council in 
Gerrard v. Crowe’ has been cited as an il- 
lustration that the maxim, sic utere tuo ut 
alienum non laedas, may not always apply. 
There apparently are circumstances under 
which a person may so use his own land 
as to cause injury to that of another. Thus, 
in the case just mentioned, an owner of land 
in New Zealand, adjoining a river, erected 
an embankment on his land. with the object 
of protecting it from floods. The conse- 
quence was that the water flowing over the 
land on the opposite bank, in times of heavy 


floods, was thereby increased. ‘The owner 


of such land brought an action against the 
person who erected the embankment, claim- 
ing an injunction and damages. At the 
trial, judgment was given to the plaintiff, 
but that judgment was reversed by the Court 
of Appeal, and a further appeal to the 
Judicial Committee also failed. The judg- 
ment of their Lordships was delivered by 
Viscount Cave. He reviewed the authori- 
ties, which showed that the rights of an 
owner of land, on or near a river, to pro- 
tect himself from floods, is well settled; 
but, of course, he must not obstruct the alve- 
us of the river, as pointed out by Viscount 
Cave. There are no doubt dicta in some of 
the cases to the contrary, as in Rex v. Traf- 
ford,’ where Lord Tenteden, C. J., said: 
“It has long been established that the or- 
dinary course of water cannot be lawfully 
changed or obstructed for the benefit of 


_of one class of persons to the injury of an- 


other.” But that judgment was reversed in 
the Exchequer Chambers and could not be 
relied upon as a safe authority. His Lord- 
ship thought that possibly the dicta referred 
to meant no more than this, that a land own- 
er, in protecting his land from the com- 
mon enemy, must use reasonably, care and 


(7) (1921) A. C., 395. 
(8) 1 B. & Ad. 874, 887. 
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skill, and must not do more than is reason- 
ably necessary for that purpose. 

In Dewes v. Fitch,’ a solicitor entered 
into a covenant with his managing clerk, 
who had been in his service for many years. 
that he should serve him in that capacity 


' for three years, and that he should not di- 


rectly or indirectly “be engaged or manage 
or concerned in the office, profession, or 
business of a solicitor within a radius of 
seven miles of the Town Hall of Tam- 
worth,” except in respect of a named busi- 
ness. There was no limit as to time for 
the operation of the covenant. The defend- 
ant, after leaving the employer’s service, 
committed a breach of the covenant. The 
Court of Appeal held that the covenant was 
not rendered unreasonable by the fact that 
the restraint operated for the whole life of 
the covenantor, and they also affirmed Mr. 
Justice Eve, who had held that the covenant 
was reasonable in the interests of the par- 
ties, and of the public, and granted an in- 
junction to enforce it. The defendant in 
that case left the plaintiff’s service equipped 
with two types of property—professidnal 
secrets, names of clients, and generally what 
Lord Shaw calls in Mason v. Provident 
Clothing Supply Company,’® “objective” 
skill and knowledge. “These” he says, “may 
not be given away by a servant; they are 
his master’s property, and there is no rule 
of public interest which prevents an em- 
ployer from restraining a transfer of them 
against his will.” The other type of prop- 
erty was the skill and knowledge which he 
had acquired; these are “subjective” and, 
although acquired in the employer’s service, 
belong to the employee. ‘“‘No public inter- 
est,” says Mr. Justice Eve in Dewes v. 
Fitch, “compels the rendering of these dor- 
mant or sterile or unavailing.” 

In Bowler v. Lovegrove," a firm of auc- 
tioneers and estate agents endeavored to ap- 
ply this principle in their own favor in re- 
spect of a covenant between themselves and 
their canvassing and negotiating clerk, who 


(9) (1920) 2 Ch. 159. 
(10) 109 L. T. Rep. 449; (1913) A. C. 724. 
(11) (1921), 151 L. T. J. 146. 








had agreed not to carry on the business of 
auctioneer and estate agent within the bor- 
ough of Portsmouth for one year after the 
termination of his employment with them, 
The defendant, almost immediately after 
leaving their service, set up in business as 
an estate agent within the prohibited area, 
and the plaintiff sought to restrain him, 
Mr. Justice P. O. Lawrence held that the 
defendant had not broken the covenant, be- 
cause it related to the combined business 
of “auctioneer and estate agent,” and there 
was no evidence that the defendant had even 
acted as auctioneer, although he described 
himself as “C. Lovegrove, A. A. I. (Asso- 
ciate of the Auctioneers’ Institute). The 
judge admitted that this was a narrow con- 
struction of the covenant, but he thought 
it was one which ought to be construed nar- 
rowly. This really put an end to the case, 
but as an attempt had been made to bring 
it within the limits of a reasonable restraint 
by an employer, the judge proceeded to 
deal with it as if a breach had been com- 
mitted. 

In Dewes v. Fitch, Lord Justice Warring- 
ton referred to the plaintiff’s right to guard 
against his trade connection being’ “unduly 
invaded” by the defendant, because of the 
special opportunities which he enjoyed for 
that invasion, whilst acting as managing 
clerk to his employer in the work of a so- 
licitor. Does a clerk to an estate agent en- 
joy similar opportunities? Mr. Justice P. 
O. Lawrence says decidedly that he does 
not. Customers of an estate agent are not 
recurring customers. They probably only 
have one business transaction, and they put 
their names on the books of several estate 
agents in the district so as to ensure the 
business going through quickly. Estate 
agents get their customers largely by search- 
ing the advertisements in local newspapers, 
and there is no good-will so far as custom- 
ers are concerned, as there is in the case 
of a solicitor’s clients. “An estate agent,” 
said Mr. Justice P. O. Lawrence, “in set- 
ting up business depends upon his own skill 
and industry in obtaining customers and 
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not on making an improper use of the 
knowledge which he has previously ob- 
tained.” ‘The only restraint which could be 
used in such a case would be a covenant 
which prohibited the clerk from canvassing 
any person who had put any business ex- 
clusively in the plaintiff's hands at the time 
he left his employment. 
DonaLp Mackay. 
Glasgow, Scotland. 








ARBITRATIUN LAW—APPLICATION. 





BERKOVITZ v. ARBIB & HOULBERG. 





Court of Appeals of New York. March 1, 1921. 


130 N. E. 288. 





Changes in the form of remedies are ap- 
plicable to proceedings thereafter instituted for 
the redress of wrongs already done, and are 
retrospective if viewed in relation to wrongs, 
and prospective when viewed in relation to 
the means of reparation, and Arbitration Law 
is applicable though enacted after the contract 
was made, but before the remedy was invoked. 


Application by Herman Berkovitz and an- 
other for an order under the Arbitration Law 
directing that the arbitration provided for in 
a written contract with Arbib & Houlberg, 
Incorporated, should proceed. From an order 
denying the motion and refusing to appoint 
an arbitrator, the applicants appealed to the 
Appellate Division, which affirmed the order 
(193 App. Div. 423, 1838 N. Y. Supp. 304), and 
the applicants appeal by permission of thé 
Court of Appeals. Also an action by the 
Spiritusfabriek Astra of Amsterdam, Holland, 
against the Sugar Products Company, in which 
an order of the Special Term denying defend- 
ant’s motion for a stay of proceeding was af- 
firmed by the Appellate Division (184 N. Y. 
Supp. 952), and defendant by permission of the 
Appellate Division, appeals. In the first case, 
order of Appellate Division and of Special Term 
reversed, and the proceeding remitted to the 
Special Term for the appointment of an arbi- 
trator; and, in the second case, order affirmed, 
with costs, and propounded questions as to 
Validity and application of Arbitration Law 
answered. ‘ 

Upon the appeal in the action of Spiritus- 
fabriek, etc., v. Sugar Products Co., the fol- 
lowing questions were certified: 

“(1) Is the Arbitration Law applicable to 
contracts made prior to its enactment? 


“(2) Is the defendant in an action brought 
prior to the enactment of the Arbitration Law 
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on a written contract made prior to the enact- 
ment of the Arbitration Law, containing a pro- 
vision for arbitration, entitled to a stay of the 
trial of the action pending arbitration pursuant 
to article 2, § 5, of the Arbitration Law? 

“(3) Is the Arbitration Law applicable to a 
written contract containing a provision for ar- 
bitration, made prior to the enactment of the 
law and made and to be performed in jurisdic- 
tions where arbitration was enforceable when 
the contract was made and to be performed? 

“(4) Is the sixth defense alleged in para- 
graphs 25 to 35 of the amendeti answer in this 
action, if proved, a bar to the maintenance of 
this action under the Arbitration Law? 

(5) Is the Arbitration Law: applicable to 
a written contract containing a provision for 
arbitration without the state of New York? 

“(6) Does the Arbitration Law contravene 
article 1 of section 10 of the Constitution of 
the United States, prohibiting laws impairing 
the obligations of contracts? 

“(7) Does the Arbitration Law contravene 
the Seventh Amendment to the Constitution 
of the United States, or does it contravene sec- 
tion 2 of article 1 of the Constitution of the 
state of New York, by depriving a party of 
the right of trial by jury? 

“(8) Does the Arbitration Law contravene 
section 1 of article 6 of the Constitution of the 
state of New York, providing that ‘the Supreme 
Court is continued with general jurisdiction in 
law and equity?’ ” 

CARDOZO, J. The validity of the Arbitra- 
tion Law (L. 1920, c. 275; Consol. Laws, c. 
72), and its application to existing contracts 
and pending actions, are the questions here 
involved. > 

In one case (Matter of Berkovitz & Spiegel), 
a contract for the sale of goatskins was made 
in November, 1919. It provides that the skins 
shall “be the usual quality of their kind, and 
claims in regard thereto shall not invalidate 
this contract, but shall be settled amicably or 
by arbitration in the usual manner.” The skins, 
which came from India, arrived in New York 
on April 12, 1920. The Arbitration Law took 
effect on April 19 of the same year. The buyer, 
after inspection of the goods, gave notice of 
rejection. The seller demanded arbitration, and 
moved, under the statute, for the appointment 
of an arbitrator. The appointment was refused 
at Special Term and at the Appellate Division, 
the latter court holding that the Arbitration 
Law did not apply to pre-existing contracts. 

In the second case (Spiritusfabriek Astra v. 
Sugar Products Co.), a contract for the sale of 
molasses was made in July, 1914. One of its 
provisions is: 

“The regular arbitration and force majeure 
clauses are to form part of this contract. * * * 
It is agreed in the event of an arbitration 
being called, it is to sit in London.” 

The plaintiff, the buyer, brought action 
against the seller in July, 1916. The defend- 
ant answered with defenses and counterclaims. 
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Between July, 1916, and April 19, 1920, there 
was active litigation. One phase of the con- 
troversy, a motion by the defendant for judg- 
ment on the pleadings, came as far as this 
court (221 N. Y. 581, 116 N. E. 1077). Plain- 
tiff expended several thousand dollars for fees 
and disbursements. In June, 1920, on the eve 
of the trial, the defendant moved for a stay 
of proceedings until the matters in difference 
were arbitrated. The Special Term denied the 
motion, and the ‘Appellate Division affirmed. 

1. We think the arbitration Law is ap- 
plicable to pre-existing contracts, but not to 
pending actions. 

Section 2 of the statute (L. 1920, c. 275; Con- 
sol. Laws, c. 72) declares a new public policy, 
and abrogates an ancient rule. “A provision in 
a written contract to settle by arbitration a 
controversy thereafter arising between the par- 
ties to the contract, or a submission hereafter 
entered into of an existing controversy to ar- 
bitration pursuant to title eight of chapter 
seventeen of the Code of Civil Procedure, shall 
be valid, enforcible and irrevocable, save upon 
such grounds as exist at law or in equity for 
the revocation of any contract,” Arbitration 
Law, § 2. 

Sections 3 and 4 prescribe the procedure for 
the enforcement of the contract and the nam- 
ing of the arbitrator. 

Section 5 directs a stay of proceedings “if 
any suit or proceeding be brought” when arbi- 
tration should be ordered. 

The common-law limitation upon the enforce- 
ment of promises to arbitrate is part of the 
law of remedies, Meacham v. Jamestown, F. 
& C. R. R. Co., 211 N. Y. 346, 352, 105 N. E. 
653, Ann. Cas. 1915C, 851; Akieselskabet K. F. 
K. v. Redieria Ktiebolaget Atlanten (D. C.), 
232 Fed. 403. 405; 250 Fed. 935, 163 C. C. A. 
185, Ann. Cas. 1918E, 491; U. S. Asphalt Re- 
fining Co. v. Trinidad Lake Petroleum Co. (D. 
C.), 222 Fed. 1006, 1011. The rule to be ap- 
plied is the rule of the forum. Both in this 
court and elsewhere, the law has been so de- 
clared. Arbitration is a form of procedure 
whereby differences may be settled. It is nota 
definition of the rights and wrongs out of which 
differences grow. This statute did not attach 
a new obligation to sales already made. It 
vindicated by a new method the obligation 
then existing. 

In thus classifying its purpose, we have gone 
far in determining its effect. Changes in the 
form of remedies are applicable to proceedings 
thereafter instituted for the redress of wrongs 
already done. They are retrospective if viewed 
in relation to the wrongs. They are prospec- 





aration. Lazarus v. Detr. E. R. Co., 145 N. Y, 
581, 585, 40 N. E. 240;- Laird v. Carton, 196 
N. Y. 169, 89 N. E. 822, 25 L. R. A. (N. S,) 
189; Brearley School, Ltd., v. Ward, 201 N. Y, 
358, 363, 94 N. E. 1001, 40 L. R. A. (N. S.) 1215, 
Ann. Cas. 1912B, 251. A different problem 
arises when proceedings are already pending, 
There is then a distinction to be noted. . The 
change is applicable even then if directed to 
the litigation in future steps and stages. Laza 
rus v. Metr. E. R. Co., supra; Lamport v. Smed- 
ley, 213 N. Y. 82, 86, 106 N. E. 922. It is in 
applicable unless in exceptional conditions, 
where the efiect is to reach backward, and nul. 
lify by relation the things already done. Max- 
well, Interpretation of Statutes (5th Ed.), pp. 
348, 370; Reid v. Mayor, etc., of N. Y., 189 N, 
Y. 534, 34 N. E. 1102; U. S. Fidelity & G. Co, 
v. Struthers Wells Co., 209 U. S. 306, 28 Sup, 
Ct. 537, 52 L. Ed. 804; Attorney General y. 
Chandler, 108 Mich. 569, 571, 66 N. W. 482, 
There can be no presumption, for illustration, 
that a statute regulating the form of pleadings 
or decision is intended to invalidate pleadings 
already served, or decisions already filed. Gen. 
Construction Law (Cons. Laws, c. 22), §§ 98, 
94. We speak, of course, of the principles that 
govern in default of the disclosure by the Legis- 
lature of a different intent. Nice distinctions 
are often necessary. Jacobus v. Colgate, 217 
N. Y. 235, 111 N. E. 837, Ann. Cas. 1917 E, 369. 
The word “remedy” itself conceals at times an 
ambiguity, since changes of the form are often 
closely bound up with changes of the substance, 
Jacobus v. Colgate, supra, 217 N. Y. at p. 244, 
111 N. A. 837, Ann. Cas. 1917E, 369; Isola v. 
Weber, 147 N. Y. 329, 41 N. E. 704. The prob 
lem does not permit us to ignore gradations 
of importance and other differences of degree. 
In the end, it is in considerations of good sense 
and justice that the solution must be found. 
Maxwell, supra, pp. 348, 370. 

Applied to the case of Berkovitz & Spiegel, 
these principles and presumptions require that 
arbitration be enforced. The statute was enact- 
ed after the contract had been made, but be 
fore a remedy was invoked. The range of 
choice is governed by the remedies available at 
thé time when choice is made. We are told 
that the promise to arbitrate when made was 
illegal and a nullity. Even before the statute, 
this was not wholly true. Public policy was 
thought to forbid that the promise be specifical- 
ly enforced. Public policy did not forbid an 
award of damages if it was broken. Haggart 
v. Morgan, 5 N. Y. 422, 527, 55 Am. Dec. 350; 
Finucane Co. v. Bd. of Education, 190 N. Y. 76, 
83, 82 N. E. 737. The result would not be 


tive if viewed in relation to the means of rep- . changed, however, if the right to damages were 
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denied. A promise that differences will be 
arbitrated is not illegal and a nullity without 
reference to the law in force when differences 
arise. Since it is directed solely to the rem- 
edy, its validity is to be measured by the pub- 
lic policy prevailing when a remedy is sought. 
In that respect, it is not different from a prom- 
ise that future controversies shall be submitted 
toa court. The jurisdiction of the court at the 
time of the submission will determine whether 
the promise is to be rejected or enforced. This 
is so whether jurisdiction in the interval has 
been diminished or enlarged. Of course, we 
exclude cases where the contract is inherently 
immoral or in contravention of a statute. Gen- 
eral contracts of arbitration were never sub- 
ject to that reproach. In these circumstances 
public policy does not speak as of the date of 
the promise that the parties shall have a rem- 
edy then unknown to the law. Public policy 
speaks as of the hour and the occasion when 
the promise is appealed to, and the remedy in- 
voked. 

Our decision in Jacobus v. Colgate, 217 N. 
Y. 235, 111 N. E. 837, Ann. Cas. 1917E, 369, 
much relied upon by counsel, has little per- 
tinency here. We dealt there with a statute 
which gave a remedy for a wrong where there 
had been no remedy before. Right and rem- 
edy coalesced, and took their origin together. 
Finding them so united, we construed the 
statute which defined them as directed to the 
future. Winfree y. No. Pac. Ry. Co., 227 U. S. 
296, 33 Sup. Ct. 273, 57 L. Ed. 518. Here the 
wrong to be redressed is the rejection of mer- 
chandise in violation of a contract. Such a 
wrong had a remedy for centuries before the 
statute. All that the statute has done is to 
make two remedies available when tormerly 
there was one. 

We think the promise to arbitrate must be 
held within the statute, and the subject-mat- 
ter of the controversy within the purview of 
the promise. 

Different considerations apply to the second 
of the cases, in which demand is made by the 
Sugar Products Company after four years of 
litigation that proceedings in the cause ba 
stayed. That action, as we have seen, was be- 
gun in July, 1916. The plaintiff then elected 
to disregard the arbitration clause, and seek 
a remedy in the courts. The defendant did, it 
is true, demand the benefit of the clause; but 
at the date of the joinder of issue the defense 
was insufficient in law. To hold that the Arbi- 
tration Law of 1920 applies in such conditions 
is to nullify a cause of action by relation, and 
by relation again to establish a defense. Years 
of costly litigation will thus be rendered futile. 


YM 








Nothing in the language of the statute gives 
support to the belief that consequences so harsh 
and drastic were intended by the Legislature. 
“Tf any suit or proceeding be brought,” its prog- 
ress shall be stayed. Arbitration Law, § 5. 
Full effect is given to this provision when it 
is limited to suits or proceedings brought theie- 
after. We are not to presume a willingness 
that rights already accrued through actions 
lawfully initiated are to be divested ov im- 
paired. Lazarus v. Metr. E. R. Co., 145 N. Y. at 
p. 584, 40 N. E. 240; General Construction Law, 
$$ 93, 94. In such circumstances, it is impos- 
sible to apply the statute to the stages of the 
litigation that remain without applying it at 
the same time, at least in some degree, and 
with some extent of prejudice, to those that 
have gone by. 


Other questions pressed by counsel are men- 
tioned only to reserve them. We do not now 
determine whether an arbitration clause, 
framed in contemplation of the statute of Great 
Britain, and calling for sessions of the arbi- 
trators in London, is susceptible of enforce- 
ment under the statute of New York. We leave 
that question open. Cameron v. Caddy, 1914, 
A. C. 651, 656; Austrian Lloyd S. S. Co. v. 
Gresham Life Assur. Society, 1903, 1 K. B. 
249; The Cap Blanco, 1913, P. 180, 135; U. S. 
Asphalt Co. v. Trinidad Lake Petroleum Co. 
(D. C.), 222 Fed. 1006. Enough for present 
purposes is our holding that pending actions 
are untouched. 

2. The validity of the statute remains to be 
considered. 

(a) The statute is assailed as inconsistent 
with article 1, § 2, of the Constitution of the 
state, which secures the right of trial by jury. 
The right is one that may be waived. People 
v. Quigg, 59 N. Y. 83; People ex rel. McLaugh- 
lin v. Bd. Police Commissioners, 174 N. Y. 450, 
456, 67 N. E. 78, 95 Am, St. Rep. 596; Boyden 
v. Lamb, 152 Mass. 416, 419, 25 N. E. 609; 
Constitution, art. 1, § 2. It was waived by 
the consent to arbitrate. We are told that the 
consent must be disregarded as illusory be 
cause the parties could not be held to it till this 
statute was adopted. A consent, none the less, 
it was, however deficient may once have been 
the remedy to enforce it. Those who gave it, 
did so in view of the possibility that a better 
remedy might come. They took the chances 
of the future. They must abide by its vicissi- 
tudes. 

(b) The statute is assailed again as abridging 
the general jurisdiction of the Supreme Court, 
which article 6, § 1, of the Constitution of the 
state continues unimpaired. 
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Jurisdiction exists that rights may be main- 
tained. Rights are not maintained that juris- 
diction may exist. The people, in establishing 
a Supreme Court to administer the law, did 
not petrify the law which the court is to ad- 
minister. Matter of Stilwell, 139 N. Y. 337, 342, 
34 N. E. 777; Clapp v. McCabe, 84 Hun, 379, 
32 N. Y. Supp. 425; Id. 155 N. Y. 525, 50 N. E. 
274; Constitution, art. 1, § 16. Article 6, § 1, 
preserves the existence of the court “with gen- 
eral jurisdiction in law and equity,” but the 
same article in section 3 secures to the Legis- 
lature “the same power to alter and regulate 
the jurisdiction and proceedings in law and in 
equity that it has heretofore exercised.” When 
change shall be held to trench on jurisdiction 
in a prohibited degree cannot be known with 
certainty in advance of the event as the result 
of general definition. “The process of judicial 
inclusion and exclusion” must serve to ‘trace 
the line. Power lodged in the Supreme Court 
is not to be withdrawn merely that it may be 
transferred and established somewhere else. 
Power, though not transferred, is still not to be 
withdrawn, if fundamental or inherent in the 
conception of a court with general jurisdiction 
in equity and law. Changes, we may assume, 
will be condemned if subversive of historic tra- 
ditions of dignity and power. Such is not the 
change effected by this statute. The Supreme 
Court does not lose a power inherent in its 
very being when it loses power to give aid in 
the repudiation of a contract, concluded with- 
out fraud or error, whereby differences are to 
be settled without resort to litigaion. For the 
right to nullify is substituted the duty to en- 
force. Contending parties have contracted that 
the merits of their controversy shall be con- 
ditioned upon the report of arbitrators, as up- 
on any other extrinsic fact which agreement 
might prescribe. Whether they have so con- 
tracted is a question which the court must still 


determine for itself. Arbitration Law, § 3. : 


If the contract has not been made or is in- 
valid, the court will proceed, as in any other 
case, to a determination of the merits. If it 
has been made and is valid, the court will stay 
its hand till the extrinsic fact is ascertained, 
and the condition thus fulfilled. That done, itg 
doors are open for whatever measure of relief 
the situation may exact. Hamlyn & Co. v. 
Talisker Distillery, 1894, A. C. 202; Wilson v. 
Glasgow Tramways & O. Co., 5 Session Cases 
(Scot.), Fourth Series, 981, 992, quoted by 
Cohen, Commercial Arbitration and the Law, 
pp. 262, 263. The award will be enforced if 
valid, and for cause will be annulled. “In com- 
mon language where no attempt is made at 


logical accuracy,” it is sometimes said that the ; 





contract of arbitration “ousts the jurisdiction” 
of the judges. Wilson v. Glasgow Tramways 
& O. Co., supra. “In strictness, however, it 
does not oust the jurisdiction, but merely intro 
duces a new plea into the cause” on which the 
judge as at common law is under a duty to de. 
cide. Wilson v. Glasgow Tramways & O. Co,, 
supra. The situation is the same in substance 
as when effect is given to a release or to a 
covenant not to sue. Jurisdiction is not re 
nounced, but the time and manner of its exer- 
cise are adapted to the convention of the par- 
ties restricting the media of proof. Long be 
fore the statute there was a like withholding 
of relief, whenever the subject-matter of arbi 
tration, instead of extending to all differences, 
was limited to some. Prest., ete, D. & H. 
C. Co. v. Pa. Coal Co., 50 N. Y. 250; Scott v. 
Avery, 5 H. L. 811; Hamilton v. Liverpool @& 
L. & G. Ins. Co., 186 U. S. 242, 255, 10 Sup. Ct. 
945, 34 L. Ed. 419. There was a like refusal 
to permit the litigation of the merits when 
the contract, though general, was no longer 
executory but had ripened into an award. The 
change resulting from the statute is one of 
measure and degree. 

We think there is no departure from consti- 
tutional restrictions in this legislative declara- 
tion of the public policy of the state. The 
ancient rule, with its exceptions and refine- 
ments, was criticized by many judges as anom- 
alous and unjust. D. & H. C. Co. v. Pa. Coal 
Co., supra, at p. 258; Fudickar v. Guardian 
Mutual Life Ins. Co., 62 N. Y. 392, 399; U.S. 
Asphalt Refining Co. v. Trinidad Lake 
Petroleum Co. (D. C.), 222 Fed. 1006, 
and cases there cited. It was followed with 
frequent protest, in deference to early prece- 
dents. Its hold even upon the common law 
was hesitating and feeble. We are now asked 
to declare it so imbedded in the very founda- 
tions of our jurisprudence and the structure 
of our courts that nothing less than an amend- 
ment of the Constitution is competent to change 
it. We will not go so far. The judges might 
have changed the rule themselves if they had 
abandoned some early precedents, as at times 
they seemed inclined to do. They might have 
whittled it down to nothing, as was done in- 
deed in England, by distinctions between prom- 
ises that are collateral and those that are con- 
ditions. Scott v. Avery, supra; London Tram- 
way Co. v. Bailey, L. R. 3 Q. B. D. 217, 221; 
Spackman v. Plurnstead Bd. of Warden, L. R. 
10 App. Cas. 22; Trainor v. Phenix Assur. Co., 
65 L. T. Rep. 825. No one would have suspected 
that in so doing they were undermining a juris- 
diction which the Constitution had charged 
them with a duty to preserve. Not different 
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is the effect of like changes when wrought by 
legislation. Alexander v. Bennett, 60 N. Y. 
204, 206, 207. 


(c) Finally, the statute is said to violate 
article 1, § 10, of the Constitution of the United 
States, on the ground that it impairs the ob- 
ligation of a contract. There is no merit in 
the contention. The obligation of the contract 
is strengthened, not impaired. 


In the first case, Matter of Berkovitz & Spie 
gel, the order of the Appellate Division and 
that of the Special Term should be reversed, 
with costs in all courts, and the proceeding re- 
mitted to the Special Term for the appointment 
of an arbitrator. 


Order affirmed, with costs. 


Note—Validity .of Arbitration Agreements.— 
In the case of United States v. Robeson, 34 U. 
S. 319, 327, the Court laid down in general 
terms the rule as follows: ‘“‘Where the parties, 
in their contract, fix on a certain mode by which 
the amount to be paid shall be ascertained, as 
in the present case, the party that seeks an en- 
forcement of the agreement must show that he 
has done everything on his part which could be 
done to carry it into effect. He cannot compel 
the payment of the amount claimed, unless he 
shall procure the kind of evidence required by 
the contract, or show that by time or accident he 
is unable to do so.” 


A stipulation in a policy of insurance, not oust- 
ing the jurisdiction of the courts, but leaving the 
general question of liability for a loss to be 
judicially determined, and simply providing a 
reasonable method of estimating and ascertaining 
the amount of the loss, is valid. So, where the 
insurance company requested in writing, and the 
insured declined the appraisal provided for in 
the policy, the insured cannot maintain an action 
for the loss. Hamilton v. Liverpool and London 
and Globe Insurance Company, 136 U. S. 242. 


It will be seen that arbitration agreements are 
upheld and enforced within prescribed limits, 
but any attempt to oust the courts entirely of 
their jurisdiction will render such agreements 
invalid. In 2. R. C. L. 360, the rule in this re- 
spect is stated as follows: “It is settled that a 
provision or agreement in an executory contract, 
that any dispute which may arise thereunder 
shall be submitted to arbitration, will not, in the 
language of the authorities, ‘oust the courts of 
their jurisdiction,’ or in other words bar a suit, 
either at law or in equity. Such an agreement is 
said to be contrary to public policy, a rule some- 
times attributed to the jealousy of the courts, and 
a desire ‘o repress all. attempts to encroach on 
the exclu eness of their jurisdiction, and some- 
times to an aversion of the courts, from reasons 
of public policy, to sanction contracts by which 
the protection which the law affords the individ- 
ual citizen is renounced.” 


YUM 





CORRESPONDENCE. 


REFORM OF FEDERAL PROCEDURE. 


Editor, Central Law Jou, nal: 

I have read with much interest your report 
of the 1921 meeting of the American Bar Asso- 
ciation. There was one important report, the 
recommendations of which went througu unan.- 
mously, to which you did not refer. Tuis 
was the report of the Committee on Jurispru- 
dence and Law Retorm, and I call attention to 
it now, for the committee will need the help 
of the members of the Association generally 
in promoting the adoption of these recommen- 
aations. 


1. The removal of causes from the State 
to the Federal Courts. We pointed out the con- 
fiict of decisions and quoted the Supreme Court 
Lo the effect that the ianguage and ambiguity 
ot tue statutes themselves could only be re- 
moved by Congressional action. The bill we 
iecommend in effect gives to the defendant, 
where the cause is otherwise removable, the 
lignt to remove to the district in which the 
suit is brought, even though it could not orig- 
inally have been brought by the plaintiff in 
that district. 

2. Declaratory Judgments. The differences 
between the bill recommended by us and by 
the Commissioners on Uniform Legislation is 
this: Our bill does not go so much into detail; 
it leaves more to be regulated by rules of 
Court, and as it is proposed as an amendment 
to the Judicial Code, it omits the definitions 
which are to be found elsewhere in that Code 
and do not require re-enactment. 





It is drawn so as in terms to apply only in 
cases of actual controversy and avoids the ob- 
jection which was taken in Muskrat v. United 
States, 219 U. S. 346, that the Federal Courts 
had no power to decide moot cases in which 
there was no actual controversy. 

3. Appellate Jurisdiction, Supreme Court. 
We recommend the abolition of writs of error 
except in cases of the review of judgments of 
the higher Court of a state, and provide a rem- 
edy in all other cases by serving and filing 
a notice of appeal in the manner well known 
in the Code States. Objection has been taken 
to this provision on the ground that it would 
contravene, so far as cases tried before a jury 
are concerned, the Seventh Amendment to 
the Federal Constitution, but we pointed out 
that this amendment does not relate to the 
procedure upon review, but to the action of 
the Court upon the merits of the case. “No 
tact tried by a jury shall be otherwise ré-ex- 
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amined in any Court of the United States than 
according to the common law.” 

If the change recommended by the Commit- 
tee should be adopted by Congress, the Courts 
would still be bound by this amendment and 
would deal with verdicts and judgments ren- 
dered upon them precisely as they do now 
when the case is brought up by writ of error. 

4. Revision of the Laws of the United 
States. The bill which enacts a new revision 
of these laws passed the House of Representa- 
tives on May 16th last and is now before the 
Senate. A careful examination of this Dill 
shows many defects in the revision and the 
Committee urged a very careful consideration 
in the Senate. 

5. Loss of Citizenship or Civil Rights. Un- 
der the present law, “all offenses which may be 
punished by death or imprisonment for a term 
exceeding one year shall be deemed felonies.” 
(Penal Code, Section 355.) A conviction for 
such an offense involves a deprivation of civil 
rights. Many such offenses are technical only 
and it often happens that the judge gives sen- 
tence only for a fine. 

The bill recommended by the Committee pro- 
vides that there shall be no loss of civil rights 
unless a sentence of imprisonment for more 
than one year is actually imposed by the Court. 

6. Revision of the Judicial Code. A com- 
mittee, not of the Association, of which wr. 
Thomas B. Felder is Chairman, has been urg- 
ing a joint resolution for a revision of the 
Judicial Code. A Committee of the Bar Asso- 
ciation recommended such limitation to the 
action of the proposed joint committee that it 
should not involve reconstruction of the whole 
Code, but solely the adoption of such amend- 
ments as experience of its working during the 
past ten years suggests. We understand that 
this amendment is agreeable to Mr. Felder 
and are expecting co-operation with his Com- 
mittee, which has already recommended an in- 
crease in the number of Federal judges, of 
which your article speaks and which proposi- 
tion was received with favor by the meeting 
of the Association, and also the increase of the 
salaries of Federal Judges, which has already 
been recommended by the Bar Association. 

It will be seen from this summary of the 
report in question that it involves subjects of 
great importance. They will be brought to 
the attention of Congress at the regular ses- 
sion in December and we hope that members 
of the Association will take every opportunity 
tc commend these much needed reforms to the 
senators in their respective states and the 
members of the House in their respective dis- 
tricts. The Bar is sometimes charged with 





being indifferent to legal reforms. The charge 
is unjust and the present offers an opportunity 
for manifesting this injustice. 
Yours very truly, 
EVERETT P. WHEELER, 
New York, N. Y. . 

[We gladly take advantage of the opportunity 
to publish Mr. Wheeler’s admirable report of 
the recommendations of his Committee, which 
were unanimously adopted. These recommen- 
dations represent a very important part of the 
program of the American Bar Association,— 
Ep1rTor. | 








HUMOR OF THE LAW. 





A wealthy farmer intending to send his son 
to college, wrote a letter to the “Head Master 
of Oxford University,” in which he said: 
“Please say what are your terms for a year; 
and will it cost anything extra if my son 
learns to write a good hand and spell proper, 
as well as to row a boat?”’—London Weekly 
Telegraph. 

William Howard Taft, new Chief Justice of 
the Supreme Court says he has taken a pledge 
of silence on public questions. 

When a would-be interviewer “ran him to 
earth” recently, he was writing busily at a 
desk. 

When asked to express his views on certain 
subjects he rose, grasped his interlocutor by 
both shoulders and replied with a vast chuckle: 

“My dear boy, I can say nothing. I hardly 
dare discuss the weather since I have become 
chief justice.”—Cincinnati Post. 





Louisville, Kentucky, boasts of a world’s war 
hero who is a member of the bar; a most pol- 
ished Southern gentleman as well. 

In court one day last week the Judge asked: 
“Captain, would you mind telling me how you 
lost your arm?” 

“Not at all, not at all,” replied the bronzed 
officer with the empty sleeve. “It happened 
this way: We were due for another turn in 
the trenches the next day, so they were giving 
a dance for us that night back in the rest camp. 
A few welfare workers were there, and among 
them was the cutest little girl I ever met. 
I managed to dance with her most of the eve 
ning, and toward the end we wandered out in 
the moonlight. ‘Captain,” she said, after a 
while, ‘please remove your arm.’ 

“And you know, she was such a little queen 
I just couldn’t refuse her.”—The Lawyer and 
Banker. 
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WEEKLY DIGEST. 


Weekly Digest eof Important Up ef the 
State Courts ef Last Resort and ef the Federal 
* Courts. 
Copy of Opinion in ony case referred to im this digest 
mey be procured by sending 25 cents to us or to the West 
Pub. Co., St. Paui, Minn. 
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l. Assignments—Prior Indebtedness.—The as- 
signment of notes and mortgages given for a 
precedent indebtedness has the effect to trans- 
fer the prior indebtedness, even if the notes and 
mortgages are void.—De Moulin y. Magnesite 
Refractories Co., Cal., 199 Bac. 42. 


2. Bankruptcy — Personal Property. — Under 
amendment of June 25, 1910, to the Bankruptcy 
Act, the trustee takes the status of a bankrupt 
creditor as of the time when the petition in 
bankruptcy was filed; hence, where-a Pennsyl- 
vania bankrupt, engaged in road construction 
more than four months before bankruptcy, ex- 
ecuted to a surety company a bill of sale in 
praesenti of its personal property necessary for 
the work, and the surety company some two 
months before bankruptcy took possession there- 
under, the trustee in bankruptcy cannot recover 
the same, for under the Pennsylvania law the 
judgment creditor could not, after the buyer 
took possession, have levied thereon.—Zehner v. 
Southern Surety Co., U. S. C. C. A., 272 Fed. 954. 


3.—-Set-off of Deposit.—Where the parties 
have not voluntarily made, before bankruptcy, 
the set-off of the amount of the bank deposits 
against the amount due from the bankrupt de- 
positor, the trustee in bankruptcy must make 
such set-off. The fact that a bank, on the day 
the petition in bankruptcy was filed, accepted 
from the bankrupt a check for the amount of 
his deposits, to be applied on his note to the 
bank and took a new note for the balance still 
due, does not defeat the bank’s right to set off 
the amount of the deposit against the amount 
due it from the bankrupt.—In re Cross, U. S. 
C. C. A., 273 Fed. 39. 


4. Banks and Banking—Set-off of Deposit.— 
When a savings bank becomes insolvent, a de- 
positor is not allowed to offset his deposit at 
its face value against the debt due from him to 
the bank, in the absence of statutory authority, 
as this would give him a greater share of the 





assets than his non-borrowing fellow depositors. 
—Bachrach v. Allen, Mass., 131 N. E. 857. 

5. Bills and Notes—Gambling Debt.—Under 
Penal Law, §§ 991-993, making void a check given 
to pay a gambling debt, not even a holder in due 
course can recover on such a check.—Larschen 
v. Lantzes, N. Y., 189 N. Y. S. 137. 

6. Renewal.—The execution of a note in 
renewal of a debt does not operate to extinguish 
the debt.—American Trust & Savings Bank v. 
De Jaeger, Iowa, 183 N. W. 369. 

a4 Set-off.—The defense of set-off is not 
applicable to a negotiable note transferred for 
an adequate consideration before maturity, even 
though the transferee purchased the note with 
notice of the claim of set-off.—Southeastern Rub- 
ber Works v. National Discount Co., Ga., 107 S. 
E. 598. 

8. Brokers—Contract of Agency.—A contract 
whereby the owner of realty was to plat it into 
lots, which were to be offered for sale by a 
broker, the owner to receive a minimum net 
amount after deduction of expenses, ‘the lots 
to be sold at prices to be agreed upon, with a 
minimum installment price of $200 and a mini- 
mum cash price of not less than $150,” held a 
mere contract of agency for the sale of lots not 
coupled with an interest.—George H. Rucker & 
Co. v. Glennan, Va., 107 S. E. 725. 

9. Carriers of Goods—Freight Charges.—Ter- 
rmainal carrier has a right to pay the charges of 
initial carrier and collect the same of the ship- 
per or consignee, though the shipment is im- 
properly routed.—Michigan Cent. R. Co. v. S. J. 
Peabody Lumber Co., Ind., 131 N. E. 841. 

10. Place of Bringing Suit—Where ship- 
ment was made from a point on a certain rail- 
road and a through bill of lading issued in the 
name of such line for transportation over sev- 
eral other lines, the last of which extended into 
the county where suits was brought, held, that 
court erred in not sustaining a plea of privilege 
filed by the railroads not running through such 
county nor having agents or representatives 
therein, where the shipment in question had been 
taken by a sheriff before it had ever been de- 
livered to the terminal carrier; the shipment 
not being “transported” by such last carrier.— 
Payne v. Coleman, Tex., 232 S. W. 537. 

1l. Carriers of Passengers—Negligence.—If a 
porter steals a passenger’s diamond left under 
his pillow, the carrier, in contemplation of law, 
is guilty of negligence, and liable for its value. 
—Pullman Co. v. Bullock, Tex., 231 S. W. 1112. 














12. Chattel Mortgages — Conditional Sale. — 
Where the security is much greater than the 
debt, the transaction should be treated as a 
conditional sale as named in the instrument in- 
stead of a chattel mortgage, and against the 
general policy of law, which leans towards treat- 
ing such transactions as a mortgage where the 
distinguishing feature is not vividly apparent.— 
Schneider v. Daniel, Ind., 131 N. E. 816. 


13. Description.—A mortgage of personal 
property in S. county, consisting of “13 head 
horses and mules and all that I now own. 2 
horse colts coming two years old. All the above 
property can be identified by G. (one of the 
mortgagees) * * * all the above live stock to be 
kept in S. county’—held to contain no descrip- 
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tion of the horses by which*they could be iden- 
tified, it being too vague and indefinite.—State 
v. Norman, Mo., 232 S. W. 452. 


14, Foreign.—A chattel mortgage duly ex- 
ecuted and recorded under the laws of the state 
where it is executed and the property located is 
valid as against purchasers iff good faith in an- 
other state to which the property is removed 
by the mortgagor unless that state has enacted 
some statute to the contrary, or unless the trans- 
action contravenes the settled law or policy of 





the forum.—Consolidated Garage Co. v. Cham- 
bers, Tex., 231 S. W. 1072. 
15. Commerce—lInterstate.—W here a train en- 


gaged in interstate commerce is disabled and is 
taken to a repair shop before continuing in such 
service, the delay in the repair shop does not 
suspend or destroy the interstate character, and 
an employee working upon the train in the re- 
pair shop is engaged in interstate commerce.— 
Koons v. Philadelphia & R. Ry. Co., Pa., 114 Atl. 
262. 

16. Safety Appliance.—Under the Safety Ap- 
pliance Act of March 2, 1893, as amended April 
1, 1896, which by Act March 2, 1905, was made 
applicable to all cars used on any railroad en- 
gaged in interstate commerce, and under Act 
April 14, 1910, requiring all cars subject to the 
Sarety Appliance Act to be equipped with eimcient 
hand brake, a railroad company which is en- 
gaged in interstate commerce must equip with 
an efficient hand brake a car which was then 





being used for intrastate commerce.—Reap v. 
Hines, UL. 8S. C. C. A., 273 Fed. 88. 
17. Constitutional Law—Escheat of Bank De- 


posits.—A statute providing for the escheat of 
unclaimed bank deposits to the state without 
any proceedings against the depositor would di- 
vest the depositog of his property without due 
process of law contrary to Const. art. 1, § 1, 
and Const. U. S. Amend. 14.—State v. Savings 
Union Bank & Trust Co., Cal., 199 Pac. 26. 

18. Contracts—Good Will.—The sale of a 
physician’s business and good will to other phys- 
icians, and the seller’s agreement not to engage 
in the practice of medicine and surgery in the 
town and surrounding country for 10 years, held 
valid.—Oates v. Leonard, lowa, 183 N. W. 462. 

19. Corporations—Doing Business in State.— 
A foreign corporation, maintaining no office in 
the state, but merely accepting orders taken by 
commission merchants doing business on their 
own account, was not doing business in the 
state, so that noncompliance with General Cor- 
poration Law, § 15, would prevent actions on 
contracts based on the broker's orders.—Eagle 
Mfg. Co. v. Arkell & Douglas, N. Y., 189 N. Y. 
S. 140. , S 


20.——Fraudulent Judgment.—A_ stockholder 
in defendant corporation, whose president, in 
collusion with plaintiff, fraudulently confessed 
judgment in plaintiff's favor on an unfounded 
claim, though not a party to the action, may 
intervene therein, and move for the vacation of 
the judgment and for leave to defend.—Manahan 
v. Petroleum Producing & Refin. Co., N. Y., 189 
N. ¥. 8. 137. 

21. Cevenants—Building Restriction.—A house 
built for two familes held an “apartment house” 
within building restriction covenant against the 





construction of an “apartment house” on the 
land, in view of the other provisions of deed 
making it appear that the restriction was in 
furtherance of an undertaking to develop the 
locality in which the land was situated as a 
high-class residential suburb, and in view of the 
evidence as to the meaning of the term in the 
minds of the parties at the time of the execution 
of the deed.—Elterich v. Leight Real Estate Co, 
Va., 107 S. E. 735. 

22. Death—Admissible Evidence.—In an ae- 
tion for death of one struck by a street car at 
a crossing, proof of decedent’s intoxication at 
the time of the accident was admissible.—Oster- 
holm v. Butte Electric Ry. Co., Mont., 199 Pae, 


252. 


23. Deeds — Confidential Relationship. — A 
daughter-in-law stands in no confidential re- 
lationship to her mother-in-law, tnough they 


were on friendly terms, which would invalidate 
a conveyance by the mother-in-iaw to the daugh- 
ter-in-law in consideration of the motner-in- 
law’s support for the rest of her life.—Noecker 
v. Noecker, lowa, 183 N. W. 441. 


24. Biectricity—Defective Wire.—The owner 
of a building wno Knew that electric lignt wires 
therein were so defective as to cause a ground, 
which might be dangerous under certain condi- 
tions, but who took no steps to locate and re- 
pair the defgct, cannot protect himself against 
liability by claiming that he was not an experi 
and that he relied on information that he re- 
ceived from others.—Aurentz y. Nierman, Ind, 
131 N. E. 832. 


25. Equity—Jurisdiction.—Court of equity 
having jurisdiction of the persons of the parties 
wiil. in case of trust or fiduciary relation, act 
to prevent a devastavit of a trust estate by 
means of trespass on realty outside of the terri- 
torial jurisdiction, even though the decree will 
direct and affect title to land beyond the juris- 


diction of the court.—Smyrna ‘Theatre Co. v. 
Missir, N. Y., 189 N. Y. S. 4. 
26. Estoppel—Street Paving.—Where ques- 


tion of right of asphalt company to recover from 
a city damages, resulting from city’s failure to 
levy a valid assessment and deliver valid special 
a.sessment certificates, was postponed pending 4 
determination in an action on the question of 
whether or not the asphalt company had per- 
formed its work under the contract, no estoppel 
arose in favor of the city by reason of a sub- 
sequent action by reason of acceptance by the 
asphalt company of certificates which did not 
include accrued interest. such aeceptance result- 
ing in no damage to the city.—Barber Asphalt 
Paving Co. v. City of Des Moines, lowa, 183 N. 
W. 456. 


27. Evidence — X-ray Photographs. — It is 
proper for an expert to explain an X-ray photo- 
graph in such particulars as are not understood 
by a layman, but what the jury can see and 
understand about the matter is not a subject of 
expert testimony.—Daniels v. Iowa City, Iowa, 
183 N. W. 415. 


28. Fixtures—Scales.—Where administrators, 
at the time of the sale of intestate’s farm, an- 
nounced in the presence and hearing of the pur- 
chaser that certain scales were not being of- 
fered for sale with the land, and that they could 
be purchased by separate contract, and where 
purchaser bought the land with full* knowledge 
of the fact that the scales had been treated as 
personal property. and so treated the scales him- 
self after his purchase of the land, he was 
estopped from thereafter claiming the scales as 
a part of the land.—McCarty v. Twibell, Ind. 
131 N. E. 826. 


29. Highways—Poll Tax.—A road district of 
a township in a county operating under that 
form of organization, created pursuant to Rev. 
St. 1899, § 10321, as amended by Laws 1903, p. 
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272, is a political entity capable of suing and 
being sued, and so may recover poll taxes from 
one in arrears.—Road Dist. No. 41 v. Jacksoh, 
Mo., 231 S. W. 1043. 

30. Husband and Wife—Loss of Husband's 
Services.—A wife cannot maintain an action in 
her own name for the loss of her husband's 
services, including the right of consortium, re- 
sulting from personal injury to him caused by 
the negligence of a stranger, and not the result 


of a malicious interference with her right of 
consortium.—Tobiassen v. Polley, N. J., 114 Atl 
153. 


31. Insurance—Beneficiaries.—Though an ap- 
plication for insurance, made a part of the con- 
tract, provided that knowledge or information 
to officers of subordinate societies should not 
be notice to the society, etc., and though the 
certificate did not name as beneficiary a person 
of the classes designatéd therein, the society 
could not complain where it accepted the ap- 
plication and issued a certificate payable to the 
member’s estate, and accepted payment of pre- 
miums with full knowledge that the insurance 
was so payable, as it waived its right to insist 
on the condition of the contract as to permis- 
sible beneficiaries.—District Grand Lodge No. 
18, Grand United Order of Odd Fellows ef Amer- 
ica, Ga., 107 S. E. 774. 

32.———Beneficiaries.—Where a benefit certif- 
icate designated the member’s mother as bene- 
ficiary, his statement to his wife, from whom 
he was separated, that the insurance belonged 
to her, as she was the beneficiary named, and 
that on his death she would receive the amount 
payable gave her no right in the policy, where 
there was no agreement between the mother 
and the wife, and no knowledge on the part of 
the mother, or act done by her, rendering it 
inequitable on her part to receive the proceeds. 
—Carpenter v. Knights of Columbus, Mass., 131 
N. E. 863. 

33.——Construction of By-Law.—Where the 
supreme legislative body of a fraternal benefit 
association has given a reasonable construction 
of an ambiguous provision of its laws, the court 
will adopt that construction.—Fowler v. Sov- 
ereign Camp, W. O. W., Neb., 183 N. W. 550. 

34. Effect of Rider.—Unless the rider on 
an insurance policy is irreconcilable with the 
printed clause, such clause must stand; but, if it 
is inconsistent and irreconcilable, the rider will 
control.—Aetna Ins. Co. v. Sacramento-Stockton 
8. S. Co., U. S. C. C.A., 273 Fed. 55. 

35.——-Lapse of Policy—Where an insured as- 
signed to the insurer his wages to the extent 
of the monthly premiums on a health policy, 
and always had with his employer. from whom 
insurer collected the premiums, enough money 
to pay them, the policy did not lapse, though 
some were not paid on time; the employer never 
having refused to pay on demand.—Wick v. 
Western Life & Casualty Co., Mont., 199 Pac. 272. 

36.——Policy Against Theft.—Policy covering 
loss by theft of trunks, satchels, and other re- 
ceptacies while in transit in the custody of any 
common carrier or other bailee, providing the 
pieces had been properly checked or delivered 
to the carrier against receipt, expressly required 
a receipt to be taken, and insured could .not 
recover for the loss of a satchel and contents de- 
livered to an expressman, with a list of other 
articles which the expressman checked off, but 
issued no receipt. a v. Hartford Fire Ins. Co.. 
ms XY. 189 N. Y¥. 96. 

37. Landlord ade Tenant—Altering and Sub- 
letting.—Where the seventh clause of a lease 
provided the tenant should have the privilege 
of altering the demised premises into stores, etce., 
and of sub-letting in part or in whole, and the 
eighth clause read that, except as above ex- 
Pressly provided, the tenant agreed not to as- 
sign, mortgage, or pledge the lease, nod to under- 
let the whole or any part of the premises, etc., 
the provisions of the seventh clause were ex- 
pressly excepted from the limitations of the 
eighth.—Gulden v. Ward, N. Y., 189 N. Y. S. 3. 


38. Counterclaim.—lIn an action by a land- 
lord for possession, the tenant cannot recover on 
counterclaim for damages for breach of the land- 
lord’s agreement to give the tenant first right 
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to a new lease, since the tenant sustains no 
damage by such breach until after eviction.— 
Cortright v. Place, Ind., 131 N. E. 830. 

39. Housing Laws.—The recent rent legis- 
lation. known as the “housing laws,” is not re- 
troactive, and does not apply to affect leases 
entered into before the passage of the laws.— 
810 West End Ave. v. Herzog, N. Y., 189 N. Y. S. 
11. 

40. Unlawful Use. —That liquor business be- 
came unlawful held not to excuse payment of 
rent, where lease did not rsfer to character of 
business.—Robbins v. McCabe, Mass., 131 N. E. 
799. 

41. Mandamus — Highway Commissioners. — 
While a writ of mandamus will not issue di- 
recting the performance in highway proceed- 
ings of a judicial duty by the board of commis- 
sioners in any particular manner, or the ren- 
dition of any particular judgment, yet, if the 
board refuses to act at all, in a matter upon 
which it is their duty to take some action, the 
writ will issue to compel action, but will not 
dictate the kind of judgment to be rendered.—; 
State v. Hall, Ind., 131 N. E. 821. 

42. Master and Servant—Course of Employ- 
ment.—Where a shipbuilding company operated 
under a contract with the federal government, 
on a cost plus profits basis and the company’s 
expenses in furnishing railroad transportation 
to its employees were part of the cost, and an 
employee, after leaving the train at the place of 
work and while he was on the railroad right- 
of-way, started to return to the train on seeing 
a signal that there would be no work that day, 
and was injured in jumping across a ditch be- 
tween him and the train, the injury occurred in 
the course .of the employment, within Work- 
men’s Compensation Act.—Western Indemnity 
Co. v. Leonard, Tex., 231 S. W. 1101. 

43. Course of Employment.—When a work- 
man was killed some distance from the place 
of his employment, while boarding a train on 
which the employer furnished free transporta- 
tion from the place of employment to the work- 
man’s home, held, the accident causing the death 
was one which “arose out of and in the course 
of his employment,” and his widow is entitled 
to an award of compensation under the Work4 
men’s Compensation Statute.—Fisher vy. Tide- 
water Building Co., N. J., 114 Atl. 150. 

44, Defect in Car.—An employer loading a 
earrier’s car with lumber is not liable for in- 
juries to an employee from defects in car under 
Employers’ Liability Act, the car not being a 
part of the “ways. works, machinery, or plant 
connected with or used in the business” of the 
employer.—Bice v. Steverson, Ala., 88 So. 753. 

45. “Employee.’”—Under Workmen’s Com- 
pensation Act defining an employee as any per- 
son who has entered into the employment of 
or works under a contract of service, express 
or implied, for an employer, there is no legal 
distinction between entering the employment of 
an employer and working under a contract of 
service for an employer, and for one to be an 
employee, a contract of service, express or im- 
plied, is essential—Knudson y. Jackson, Iowa, 
183 N. W. 391. 

46.——“‘Employee.’’—One employed to haul logs 
with his own team at a specified rate per M. 
held an employee within the Workmen's Com- 
pensation Act, § 76, and not independent con- 
tractor, although employer having the right to 
exercise, unlimited control with right to dis- 
charge did not actually exercise any control 
over him.—Coppes Bros. & Zook v. Pontius, Ind., 
131 N. E. 845. 

47. Negligence —A railroad did not owe to 
its trackwalker any duty to blow the whistle of 
a locomotive pulling a freight train where the 
trackwalker was instructed to walk on the east- 
bound track when going west, and vice versa, 
in order to be able to see the approach of trains. 
—Bennett c. Atchison, T. & S. F. Ry. Co., Iowa, 
183 N. W. 424. 

48. Scope of Employment.—Where the cook 
in defendant’s lunchroom, finding a mouse in the 
garbage can. took it and threatened to put 
it on the person of plaintiff waitress, who, in 
running away, fell and was injured, such cook 
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was not acting within the scope of his employ- 
ment by defendant, so that defendant is not lia- 
ble for plaintiff's injuries, though it was the 
cook’s duty to keep things clean from mice or 
vermin.—Smith v. Western Union Telegraph Co., 
Mo., 252 S. W. 480. 


48. Municipal Corporations — “Authority to 
Regulate.”.—1 Comp. St. 1910, p. 242, § 28c, giv- 
ing the council of the boroughs authority to 
regulate the method and manner cf building 
dwelling houses and other structures, does not 
authorize an ordinance prohibiting the crection 
of a one-story building within 80 feet of the 
building or fence line on a certain street, since 
that is not a regulation prescribing the method 
or manner of building.—Romar Realty Co. v 
Board of Com’rs, N. J., 114 Atl. 248. 


50. Insurance of Employees.—Cities are not 
empowered by any express or implied provision 
of any legislative enactment to enter into a 
contract for insuring the lives of employees of 
the city, for the benefit of the employees, such 
a scheme having no relation to any of the ob- 
jects which come within the scope of a city’s 
power.—People v. Dibble, N. Y., 189 N. Y. S. 29. 


51. Negligence.—A city, in furnishing water 
to its inhabitants for its own profit, was engaged 
in an undertaking commercial in character, and 
was liable for its negligent acts; and where the 
auditor found negligence in the original con- 
struction and location of a water main, and it 
was agreed that his findings were final, property 
owners damaged by the breaking of the main 
were entitled to judgment.—Lyons v. City of 
Lowell, Mass. 131 N. E. 860. 


52. Regulations of Repairs.—A city has the 
right, in exercise of the police power, to enact 
an ordinance retroactive in effect to compel a@ 
building owner to make necessary changes to 
reduce the fire hazard of a building erected 
prior to the passage of the ordinance.—Coffin v. 
Blackwell, Wash., 199 Pac. 239. 


53. Pledges—Security.—Where a contract for 
the sale of a restaurant provided for a cash 
payment and a further payment of $500 within 
10 days, the delivery of war savings certificates 
to the seller’s agent as security for the making 
of the first deferred payment amounted to a 
“pledge,” under Civ. Code, §§ 2924, 2986 and 
2987 and not a delivery in “escrow,” though the 
receipt given for the certificates stated that they 
were to be held in escrow, as the character of a 
document or transaction does not depend upon 
misnomer, but must be determined from the 
facts.—Stephan v. Lagerqvest, Cal., 199 Pac. 52. 

54. Sales — Breach of Warranty. — Where 
wholesale dealer in peanut picking machinery 
agreed with retail dealer to deliver machinery 
to retail dealer’s customers for a price to be 
paid by retailer of 90 per cent. of the price 
received from customer, the relation between 
wholesaler and retailer was that of buyer and 
seller, and the measure of retailer’s damages for 
breach of warranty as to quality, suitability, 
and serviceability was the difference between 
the value of the machinery as delivered and its 
value if it had complied with the warranty, with 
interest on such difference from the date of 
the breach to the time of trial; the amount re- 
ceived on the resale being immaterial.—cC. D. 
Chapman & Co. v. G. P. Dowling Hardware Co., 
Ala., 88 So. 748. 


55. Delivery.—Where a seller of scrap iron 
repeatedly promised, but failed, to make deliv- 
ery, and the buyer made a formal demand for 
delivery accompanied by a tender of the pur- 
chase price and thereafter brought suit for 
breach of contract, he was entitled to stand up- 
on his claim for breach of the contract, and was 
under no legal obligation to pay any attention 
to an offer or promise to deliver made after suit 
was brought.—Sussman y. Gustav, Wash., 199 
Pac. 232. 


56. Implied Warranty.—Where seller made 
delivery to carrier for buyer, in the absence of 
evidence that the parties contemplated that sell- 
er should assume risk of deterioration in tran- 
sit other than resulting from improper packing 
or unfitness at the place of delivery for ship- 
ment, there is no implied warranty that seller 
assures buyer against deterioration in transit.— 




















Harp, Hardee & Co. v. Haas-Phillips Produce 
Co., Ala., 88 So. 740. 


57. Inspection.—Buyer who agreed in order 
that payment for goods should be made by 
honoring draft attached to bill of lading had no 
right of inspection before payment unless en- 
titled thereto by the custom of the business,— 
Southwestern Milling Co. v. Niemeier, Ind., 13} 
N. E. 831. 


58. Liability on Contract.—That a buyer of 
machinery did not know that he would be re- 
quired to sign a written contract until a few 
minutes before the leaving of a train, which the 
seller’s agent wanted to take, and for that rea- 
son signed the order without an opportunity to 
read it, and was assured by the agent that a 
duplicate would be sent him which was not done, 
did not excuse him from liability on the contract. 
—Lyon v. Williams Patent Crusher & Pulverizer 
Co., Ga., 107 S. E. 590. 


59. Specific Performance—Loss by Fire— 
Where, between the time of the execution of a 
contract for the sale of realty and the time of 
performance the premises were destroyed by 
fire, defendant in a suit by the purchaser for 
specific performance cannot complain because 
the purchaser is willing to take the property 
as it stands after defendant has. expended part 
of the insurance money in replacing building — 
Boehm v. Platt, N. Y., 189 N. Y. S. 16. 


60. Street Railroads—‘“Last Clear Chance.”"— 
Where a pedestrian, in full possession of his 
faculties, observes the approach of a street car, 
but pays no further attention to it, and, with 
nothing to obstruct his view, undertakes to 
cross the street in front of it, and is imme. 
diately struck, he is guilty of clear neglect of 
duty and the fact that he is struck is convinc- 
ing proof that there was no last ciear chance 
to save him, and that his own negligence was 
the proximate cause of his injury.—Hendry vy. 
Virginia Ry. & Power Co., Va., 107 S. E. 715. 

61. Taxation—Federal Control.—The federal 
control and regulation of the coal industry un- 
der the Lever Act of 1917 and executive recula- 
tion in pursuance thereof conferred no immun- 
itv from state taxation as respects coal other- 
wise taxable under state law.—Pennsvlvania 
Coal Co. v. Saddle River Twp., N. J., 114 Atl. 157. 

62. Tax on Capital.—A tax on the capital of 
a corporation is a tax on the property in which 
that capital is invested.—Commonwealth v. 
Union Shipbuilding Co., Pa., 114 Atl. 257. 

63. Theaters and Shows — Negligence. — A 
leather strap, with a buckle attached, is a sim- 
ple appliance. Plaintiff, who was a man of 
mature years, and who knew how to skate, will 
be presumed to have known the ordinary and 
usual results of the use of such appliance in the 
adjustment of roller skates to his feet for vse 
in a skating rink.—Frve v. Omaha & C. B. St 
Ry. Co., Neb., 183 N. W. 567. 

64. Wills — Admissible Evidence.—mIn_ son's 
contest of father’s will disposing of property 
which had been held in partnership with the 
son testimony by the son as to amount he had 
inherited from his mother’s estate and had in- 
vested in the farm which had been held in part- 
nership with the testator held admicsible.—In re 
Armstrong’s Estate. Iowa, 183 N. W. 386. 

65. Workmen’s Compensation taw—Director 
General of Railroads.— Under South Dakota 
Workmen’s Compensation Law, providing that 
ail employers an demployees, not engaged in 
interstate or foreign commerce, shall be bound 
by its provisions unless they »ffirmatively ex- 
empt themselves therefrom; that “employers” 
shall include the state, its municipal corpora- 
tions, and other political subdivisions, and that 
all employers. except the state and such sub- 
divisions, shall procure insurance, furnish ac- 
ceptable proof of solvency or make a guaranty 
deposit, the Director General of Railroads, who 
by presidential order was made subject to “all 
statutes and orders of reguiating commission# 
of the various states,” in operating lines in Sovt® 
Dakota and with respect to employees iniured 
or killed in his service and not employed in 
interstate commerce held subject to the nro- 
visions of such statute.—Hines v. Meier, 1. S. © 
Cc. A., 273 Fed. 168. 
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